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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AS-FRL  1663-3} 

Intent  To  Issue  Revised  Minority 
Business  Enterprise  Policy  for  the 
Construction  Grants  Program, 
Technical  Amendments  to  the 
Women’s  Business  Enterprise  Policy 
for  the  Construction  Grants  Program, 
and  Procedures  for  the 
Implementation  of  the  Minority 
Business  Enterprise  and  Women’s 
Business  Enterprise  Policies 

agency:  The  Environmental  Protection 
Agency. 

action:  Proposed  Policy  Revisions  and 
Proposed  Program  Requirements 
Memorandum. 

summary:  This  Notice  proposes 
revisions  to  the  Policy  for  Increased  use 
of  Minority  Counsuitants  and 
Construction  Contractors,  43  FR  60220 
(December  26, 1978),  technical 
amendments  to  the  Women's  Business 
Enterprise  Policy,  45  FR  51490  (August  1, 
1980),  and  proposes  procedures  for 
implementing  both  policies.  EPA  invites 
interested  persons  to  review  and 
comment  on  the  policy  revisions  and 
procedures  proposed  below. 
date:  Comments  must  be  submitted  on 
or  before  March  20, 1981. 
addresses:  Comments  (in  duplicate,  if 
possible)  may  be  mailed  to:  Central 
Docket  Section  (A-130),  ATTN:  Docket 
No.  G-80-5,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Knox,  (Director,  Office  of  Small 
and  Disadvantaged  Business 
Utilization),  (202)  755-1127,  Sylvia 
Horwitz  (Office  of  General  Counsel), 
(202)  426-4690,  401  M.  Street,  S.W. 
Washington,  D.C.  20460. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

The  purpose  of  this  Notice  is  to 
propose  revisions  to  EPA’s  Policy  for 
Increased  Use  of  Minority  Consultants 
and  Contractors  (MBE  policy),  to 
propose  technical  amendments  to  the 
Women's  Business  Enterprise  Policy 
(WBE  policy),  and  to  propose  uniform 
procedures  for  the  implementation  of 
both  policies. 

EPA  published  the  MBE  policy  on 
December  26, 1978,  and  it  became 
effective  on  February  1, 1979.  The  MBE 
policy  established  a  goal-oriented 
system  to  encourage  increased  MBE 
participation  in  EPA’s  sewage  treatment 
works  construction  grants  program,  and 
required  grantees,  consultants,  and 


prime  construction  contractors  to  make 
good  faith  positive  efforts  to  utilize 
MBEs  in  EPA  funded  projects.  This 
policy  provided  guidance  for  meeting  the 
“positive  efforts”  requirement  of  Office 
of  Management  and  Budget  (OMB) 
Circular  A-102,  Attachment  O,  Section 
3(c)(3),  which  was  incorporated  into 
EPA’s  construction  grants  regulations  at 
40  CFR  35.936-7.  Each  EPA  Region  was 
given  the  responsibility  to  set  goals  as 
targets  for  MBE  participation, 
representing  a  percentage  of  the  total 
dollar  amount  of  contracts  approved, 
and  to  develop  procedures  to  implement 
the  policy.  The  WBE  policy  was 
published  on  August  1, 1980,  and  will 
apply  to  projects  funded  after  January 
31, 1981. 

EPA  is  proposing  these  revisions  and 
procedures  for  two  reasons.  First,  OMB 
revised  Attachment  O,  requiring 
grantees  and  their  contractors  to  take 
five  "affirmative  steps”  to  contract  with 
MBEs.  44  FR  47874  (August  15, 1979). 

The  policy  revisions  and  new 
implementing  procedures  bring  EPA’s 
MBE  policy  into  conformity  with  revised 
Attachment  O.  The  second  reason  for 
revision  is  to  make  needed  adjustments 
in  the  administration  of  the  MBE  policy, 
in  both  EPA  headquarters  and  the 
Regions.  These  adjustments  and  uniform 
procedures  are  necessary  for  the 
efficient  administration  of  both  the  MBE 
and  WBE  policies. 

The  MBE  policy  has  now  been  in 
effect  for  nearly  two  years.  During  the 
past  year,  public  meetings  were  held  in 
each  Region  and  in  most  States  to 
review  the  Regional  goals  and  to  receive 
public  comment  on  the  MBE  program. 
The  public  meetings  were  most  useful  in 
helping  EPA  assess  the  impact  of  the 
MBE  program  and  in  illuminating  the 
specific  aspects  of  the  policy  requiring 
revision. 

The  primary  difficulty  is  the  lack  of 
uniform  procedures  for  regional 
administration  of  the  MBE  policy. 
Because  each  Region  was  responsible 
for  developing  a  program  of  policy 
implementation,  a  variety  of  procedures 
evolved.  The  development  of  the  WBE 
policy  reinforces  the  need  for  uniform 
procedures,  because  lack  of  national 
guidance  will  result  in  diverse  regional 
WEE  policy  implementation  as  well.  To 
insure  consistent  application  of  the 
policies,  the  Agency  is  proposing 
uniform  procedural  guidance  to  be 
followed  in  every  Region  in 
administering  both  the  MBE  and  the 
WBE  policies. 

MBE  Policy  Revisions 

The  revisions  of  the  MBE  policy  are 
primarily  clarifications  of  the  existing 
policy.  It  remains  EPA’s  policy  to 


encourage  increased  participation  of 
businesses  owned  and  controlled  by 
minority  architects,  engineers, 
consultants,  and  contractors  in  work 
performed  with  EPA  construction  grant 
funds.  The  policy  continues  to  focus  on 
the  efforts  of  grantees,  and  bidders  and 
offerors  seeking  prime  consultant  and 
construction  contracts  with  grantees,  to 
utilize  MBEs.  Goals  for  MBE 
participation  will  also  continue  to  be 
established  by  the  Regions  to  serve  as 
benchmarks  for  measuring  MBE 
participation  resulting  from  the 
affirmative  efforts  to  contract  with 
MBEs.  Goals  are  not  quotas  and  need 
not  be  met  in  order  for  contract  award 
of  grant  funding,  nor  do  they  represent  a 
percentage  of  the  work  that  must  be  set 
aside  for  MBEs. 

Thresholds  are  proposed  for  the 
applicability  of  the  MBE  policy.  EPA 
proposes  that  contracts  for  architectural 
and  engineering  services  in  excess  of 
$25,000  and  prime  construction  contracts 
in  excess  of  $250,000  be  subject  to  the 
policy. 

Definitions  of  “Minority  Business 
Enterprise”  and  “Minority  Group 
Member”  have  been  modified  to  clarify 
existing  definitions.  Some  additional 
definitions,  as  well  as  references  to 
definitions  in  EPA’s  construction  grants 
regulations  are  also  included  for 
clarification  of  the  policy. 

The  responsibilities  of  EPA,  grantees, 
contractors,  consultants,  and  MBEs  are 
abbreviated  in  the  proposed  policy.  The 
proposed  uniform  procedures  spell  out 
the  steps  to  be  taken  by  each  to 
implement  the  policy. 

Proposed  Procedures 

The  proposed  procedures  incorporate 
many  of  the  existing  methods  of  MBE 
policy  implementation.  Day-to-day 
management  of  EPA’s  responsibilities 
will  remain  in  the  Regions,  and  grantees 
continue  to  be  responsible  for 
implementing  the  MBE  (and  WBE) 
program  through  their  procurement 
activities.  The  procedures  will  give 
guidance  for  carrying  out  these 
responsibilities  in  a  number  of  areas 
previously  unaddressed  on  a  national 
level. 

Because  the  program  focuses  on  the 
procurement  process,  EPA  proposes 
explicit  requirements  for  contacting  and 
negotiating  with  MBE/WBEs.  The 
procedures  state  what  steps  must  be 
taken,  when  those  activities  must  occur, 
and  how  the  fulfillment  of  those 
requirement  must  be  demonstrated.  The 
procedures  address  procurement 
through  negotiation  and  through  the 
competitive  bidding  process. 

Procedures  for  certifying  MBEs  and 
WBEs  and  for  challenging  the 
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qualifications  of  businesses  as  MBEs 
and  WBEs  are  included.  In  addition,  the 
procedures  provide  for  the  development 
of  source  lists  and  require  the  collection 
of  specific  data  in  order  to  compile  and 
update  these  lists. 

Data  collection  is  also  essential  for 
monitoring  compliance  with  the  policy 
requirements  and  success  of  the  MBE 
and  WBE  programs.  Related  to  that  end, 
procedures  for  calculating  MBE  and 
WBE  participation  are  also  proposed. 

The  calculation  procedures  include  a 
section  concerning  suppliers  of 
materials  and  equipment.  A  definition  of 
supplier  is  proposed  to  address  the 
problem  of  fronts  established  as 
“suppliers”  for  the  purpose  of  meeting 
the  MBE  policy  requirements.  Emphasis 
is  placed  on  counting  distributorships 
only  when  their  participation  is  part  of 
the  custom  and  practice  of  the  industry 
manufacturing  the  material  or 
equipment  supplied.  Suppliers  of 
products  that  are  not  generally 
distributed  through  suppliers  will  not  be 
counted  in  calculating  MBE 
participation.  We  understand,  for 
example,  that  the  manufacture  of 
concrete  pipe  is  such  an  industry.  In 
addition,  any  supplier  counted  in  MBE 
or  WBE  participation  calculations  must 
serve  a  useful  business  function. 

This  discussion  highlights  the  major 
areas  of  change  and  clarification.  EPA 
solicits  the  comments  of  interested 
persons  on  these  areas,  and  on  any 
other  aspects  of  the  proposed 
documents.  Since  EPA  is  not  required  by 
5  U.S.C.  §  553  or  any  other  law  to 
publish  the  proposed  MBE  policy 
revisions,  technical  amendments  to  the 
WBE  policy,  or  procedures  as  a  general 
notice  of  proposed  rulemaking,  no 
regulatory  flexibility  analysis  is  required 
to  be  provided  under  5  U.S.C.  §  §  603  or 
604.  Because  a  substantial  number  of 
small  businesses  in  the  construction 
industry  may  be  significantly  affected 
by  the  proposals,  EPA  invites  small 
business  owners  to  comment  on  the 
economic  effect  these  proposals  may 
have  on  their  businesses  and  whether 
such  economic  effects  are  expected  to 
be  significant. 

Dated:  January  13, 1981. 

Douglas  M.  Costle, 

Administrator. 

Minority  Business  Enterprise  Policy 

Introduction 

The  Environmental  Protection  Agency 
(EPA)  published  the  Policy  for  Increased 
Use  of  Minority  Consultants  and 
Construction  Contractors  on  December 
26. 1978  at  43  Fed.  Reg.  60220.  (MBE 
policy).  The  following  policy  statement 
and  implementing  procedures  (PRM# 


),  supersedes  the  December  26, 1978 
policy.  The  new  policy  does  not  impose 
any  additional  requirements.  It  is  a 
clarification  of  existing  policy  and  a 
consolidation  of  EPA  Regional 
interpretation, 

I.  Authority 

The  December  26, 1978  policy  was 
authorized  by  Attachment  O  to  Office  of 
Management  and  Budget  Circular  A-102, 
Section  3(c)(3),  42  Fed.  Reg.  45890 
(September  12, 1977).  EPA  implemented 
section  3(c)(3)  of  Attachment  O,  by 
promulgating  in  its  construction  grants 
regulations  a  provision  identical  in 
language  to  that  in  section  3(c)(3): 

Postive  efforts  shall  be  made  by  grantees  to 
utilize  small  business  and  minority-owned 
business  sources  of  supplies  and  services. 
Such  efforts  should  allow  these  sources  to 
maximum  feasible  opportunity  to  compete  for 
subagreements  and  contracts  to  be  performed 
using  Federal  grant  funds.  40  C.F.R.  §  35.936- 
7. 

The  MBE  policy  provided  guidance  to 
EPA  Regions,  grantees,  consultants  and 
contractors  with  respect  to  “positive 
efforts"  to  be  made  in  the  Construction 
Grants  Program. 

On  August  15, 1979,  OMB  promulgated 
a  revised  Attachment  O,  expanding  the 
requirements  for  MBE  participation,  44 
FR  47874.  Section  9(a)  of  Attachment  O 
provides: 

а.  It  is  national  policy  to  award  a  fair  share 
of  contracts  to  small  and  minority  business 
firms.  Accordingly,  affirmative  steps  must  be 
taken  to  assure  that  small  and  minority 
businesses  are  utilized  when  possible  as 
sources  of  supplies,  equipment,  construction 
and  services.  Affirmative  steps  shall  include 
the  following: 

1.  Including  qualified  small  and  minority 
businesses  on  solicitation  lists. 

2.  Assuring  that  small  and  minority 
businesses  are  solicited  whenever  they  are 
potential  sources. 

3.  When  economically  feasible,  dividing 
total  requirements  into  smaller  tasks  or 
quantities  so  as  to  permit  maximum  small 
and  minority  business  participation. 

4.  Where  the  requirement  permits, 
establishing  delivery  schedules  which  will 
encourage  participation  by  small  and 
minority  business. 

5.  Using  the  services  and  assistance  of  the 
Small  Business  Administration,  the  Office  of 
Minority  Business  Enterprise  of  the 
Department  of  Commerce  and  the 
Community  Services  Administration  as 
required. 

б.  If  any  subcontracts  are  to  be  let, 
requiring  the  prime  contractor  to  take  the 
affirmative  steps  in  1  through  5  above. 

EPA’s  revised  MBE  policy  implements 
the  affirmative  steps  required  by  section 
9  of  Attachment  O  and  provides 
guidance  for  compliance  with  the  EPA 
grant  regulation  at  40  CFR  35.936-7. 


II.  Policy 

The  policy  of  EPA  is  to  encourage 
increased  MBE  participation  in  prime 
contracts  and  subcontracts  in  projects 
for  construction  of  publicly-owned 
treatment  works  funded  under  Title  II  of 
the  Clean  Water  Act.  EPA  encourages 
opportunities  for  immediate 
participation  of  MBEs  of  all  sizes  and 
promotes  development  of  new  minority- 
owned  businesses.  EPA's  objective  is  to 
provide  the  opportunity  for  MBEs  to 
compete  in  a  free  and  open  marketplace. 

This  policy  conforms  to  Presidential 
direction  as  stated  in  President  Carter’s 
message  to  Congress  on  National  Urban 
Policy  dated  March  27, 1978  and  furthers 
the  objectives  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

EPA  will  require,  as  a  grant  condition, 
that  grantees  carry  out  this  policy. 
Grantees  have  the  reponsibility  to  take 
affirmative  steps  to  assure  that  MBEs 
have  opportunities  to  compete  for  prime 
contracts  under  Step  1,  Step  2,  Step  3 
and  Step  2  +  3  grants  and  that  all  prime 
contractors  make  good  faith  positive 
efforts  to  utilize  MBEs.  This  policy  and 
implementing  procedures  describe  the 
affirmative  steps  and  good  faith  positive 
efforts  to  be  taken.  The  policy  should 
not  be  misconstrued  as  a  mandatory  set- 
aside  policy  or  one  that  requires  a 
particular  quota  to  be  met. 

III.  Applicability 

This  policy  applies  to  all  prime 
contracts  over  $25,000  for  architectural 
and  engineering  services  and  all  prime 
contracts  over  $250,000  for  construction. 
This  policy  applies  separately  to  Step  1, 
Step  2,  Step  3,  and  Step  2  +  3,  and  Step  3 
segments.  These  steps  include  the 
following  activities:  Preliminary 
planning  to  determine  the  feasibility  of 
treatment  works,  engineering, 
architectural,  legal,  fiscal  or  economic 
investigations  or  studies,  surveys, 
designs,  plans,  working  drawings, 
specifications,  procedures  or  other 
necessary  actions,  or  erection,  building, 
acquisition,  alteration,  remodeling, 
improvement,  or  extension  of  treatment 
works,  or  inspection  or  supervision  of 
any  of  the  foregoing  items. 

IV.  Definitions 

(Unless  specified  below,  the 
definitions  provided  in  40  CFR  30.135, 
35.905  and  35.936-1  shall  apply  to  this 
policy.) 

A.  Minority  Business  Enterprise 
(MBE) — An  MBE  is  an  independent 
business  concern  which  is  at  least  51% 
owned  and  controlled  by  minority  group 
members;  is  or  has  the  potential  to  be  an 
independent  and  continuing  enterprise; 
and  meets  the  following  requirements: 
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1.  The  minority  ownership's  interest  in 
the  firm  must  be  real,  substantial  and 
continuing.  Such  interest  is 
characterized  by: 

a.  risk  of  loss/share  of  profit 
commensurate  with  the  proportional 
ownership:  and 

b.  receipt  of  the  customary  incidents 
of  ownership,  such  as  salary  and/or 
intangible  benefits. 

2.  A  minority  owner  must  have  and 
exercise  the  authority  to  independently 
control  the  business  decisions  of  an 
MBE.  The  minority  owner  need  not  be 
continually  present  to  be  deemed  in 
control.  Characteristics  of  control 
include,  but  are  not  limited  to: 

a.  authority  to  sign  bids  and  contracts: 

b.  decisions  in  price  negotiations; 

c.  incurring  liabilities  for  the  firm; 

d.  final  staffing  decisions; 

e.  policy-making:  and 

f.  general  company  management 
decisions. 

3.  Only  those  firms  performing  a 
useful  business  function  according  to 
custom  and  practice  in  the  industry  are 
qualified  as  MBEs.  Acting  merely  as  a 
passive  conduit  of  funds  to  some  other, 
non-minority  firm  where  such  activity  is 
unnecessary  to  accomplish  the  project 
does  not  constitute  a  “useful  business 
function  according  to  custom  and 
practice  in  the  industry". 

4.  Joint  ventures  of  MBE  firms  with 
non  MBE  firms  shall  be  credited 
towards  the  grantee’s  percentage  of 
MBE  participation  by  crediting  the 
proportion  of  the  dollar  amount  of  the 
joint  venture’s  subcontract  equal  to  the 
proportion  of  the  MBE’s  share  in  the 
profit.  Share  of  profit  should  reflect  the 
MBE's  proportion  of  risk  of  loss  and 
control/management  responsibilities  in 
the  joint  venture.  Percentage  of  the  joint 
\  enture's  contract  credited  as  MBE 
participation  may  be  adjusted  to  reflect 
risk  of  loss  and/or  control  and 
management  where  the  MBE’s  share  of 
profit  is  not  commensurate  with  its 
overall  contribition  to  performance  of 
the  joint  venture's  contract. 

B.  Minority  Group  Member — An 
individual  who  is  a  citizen  or  permanent 
resident  alien  (as  defined  by  the 
Immigration  and  Naturalization  Service) 
of  the  United  States,  and  is  at  least  one 
of  the  following: 

1.  American  Indian  or  Alaskan 
Native:  A  person  having  origins  in  any 
of  the  original  groups  of  North  America 
including  the  Aleutian  Islands,  or  who 
maintains  cultural  identification  through 
tribal  affiliation  or  community 
recognition,  or  who  demonstrates  at 
least  one  quarter  descent  from  such 
groups; 

2.  Asian  or  Pacific  Islander:  A  person 
having  origins  in  any  of  the  original 


groups  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  For  example,  this  area  includes 
China,  India,  Japan,  Korea,  the 
Phillippine  Islands  and  American 
Samoa; 

3.  Black:  A  person  having  origins  in 
any  of  the  black  groups  of  Africa;  or 

4.  Hispanic:  A  person  of  Spanish 
culture  with  origins  from  Mexico,  Puerto 
Rico,  Cuba,  Central  America,  South 
America  or  Spain. 

C.  Project — The  scope  of  wrork  from 
which  a  grant  or  grant  amendment  is 
awared  under  Section  201(g)  of  the 
Clean  Water  Act.  The  scope  of  work  is 
defined  as  Step  1,  Step  2,  or  Step  3  or 
Step  2  +  3  of  treatment  works 
construction  or  segments  (see  definition 
of  “treatment  works  segment"  in  40  CFR 
35.905  and  40  CFR  35.930-4). 

D.  Contractor — A  party  who  enters 
into  a  written  agreement  with  an  EPA 
grantee  for  the  furnishing  of  services, 
supplies,  or  equipment  necessary  to 
complete  the  project  for  which  a  grant 
under  Section  201(g)  of  the  Clean  Water 
Act  was  awarded,  including  contracts 
for  personal  and  professional  services, 
agreements  with  consultants  and 
purchase  orders,  but  excluding 
employment  agreements  subject  to  state 
or  local  personnel  systems. 

E.  Subcontractor — A  party  who  enters 
into  a  written  agreement  with  a 
contractor  or  subcontractor  of  an  EPA 
grantee  for  the  furnishing  of  services, 
supplies,  or  equipment  necessary  to 
complete  the  project  funded  under 
Section  201(g)  of  the  Clean  Water  Act 
including  contracts  for  personal  and 
professional  services,  agreements  with 
consultants  and  purchase  orders,  but 
excluding  employment  agreements. 

F.  Affirmative  Steps — Affirmative 
steps  as  used  in  this  policy  and 
implementing  procedures  refer  to  those 
activities  to  be  taken  by  the  grantee  to 
assure  MBE  participation  in  the  EPA 
construction  grants  program. 

G.  Good  Faith  Positive  Efforts — Good 
faith  positive  efforts  as  used  in  this 
policy  and  implementing  procedures 
refer  to  those  activities  to  be  taken  by 
bidders/offerors  and  contractors  during 
bid  and  proposed  preparation  to  assure 
MBE  participation  in  the  EPA 
construction  grants  program. 

H.  Bidder — A  party  seeking  to  obtain 
a  contract  with  a  grantee  through  a 
competitive  advertised  sealed  bid 
process. 

I.  Offeror — A  party  seeking  to  obtain 
a  contract  with  a  grantee  through  a 
negotiated  procurement  process. 

V.  Goals  for  MBE  Participation 

A.  The  Administrator  has  delegated  to 
each  Regional  Administrator  the 


responsibility  for  establishing  an 
appropriate  Regional  goal  for  MBE 
participation  in  that  Region.  Goals  will 
not  serve  as  quotas  to  be  met  by 
grantees  or  prime  contractors,  but  will 
provide  an  estimate  of  the  level  of  MBE 
participation  that  should  result  from 
good  faith  efforts  to  utilize  MBEs. 

B.  Regional  goals  for  MBE 
participation  in  EPA  funded  projects 
will  be  established  to  reflect  both 
current  MBE  availability  and  market 
conditions,  as  well  as  anticipated 
growth  in  the  number  of  new  MBE  firms 
and  capacity  of  existing  firms. 

C.  Each  grantee  shall  establish  a 
project  goal  for  MBE  participation  in 
consultation  with  the  EPA  Regional 
Office. 

D.  Characteristics  of  individual 
projects  will  be  taken  into  consideration 
in  determining  appropriate  project  goals. 

VI.  Responsibilities 

A.  EPA  Responsibilities — 1. 
Headquarters  is  responsible  for 
providing  uniform  interpretation  of  this 
policy  and  basic  implementing 
procedures,  to  oversee  implementation, 
and  to  give  guidance  to  the  Regions. 

2.  Regions  are  responsible  for  carrying 
out  the  national  policy  in  accordance 
with  the  implementing  procedures. 

3.  Regions  are  responsible  for  setting 
Regional  goals,  approving  project  goals 
proposed  by  grantees,  and  insuring  that 
grantees  implement  the  policy. 

4.  Regions  will  review  annually  and 
revise  when  appropriate  their  MBE  goals 
in  accordance  with  40  CFR  Part  25. 

Public  participation  includes  notice  and 
opportunity  for  interested  and  affected 
persons  and  organizations  to  express 
their  views.  Public  meetings  or  hearings 
are  not  required  however;  informed 
means  of  public  consultation,  in 
accordance  with  40  CFR  25.4(d)  may  be 
appropriate. 

5.  Functions  under  the  policy  and 
implementing  procedures  may  be 
delegated  by  the  Regions  to  appropriate 
agencies.  This  includes,  delegation 
pursuant  to  section  205(g)  of  the  Clean 
Water  Act.  EPA  has  final  responsibility 
which  is  nondelegable. 

B.  Applicant/Grantee 
Responsibilities — 1.  The  applicant/ 
grantee  is  responsible  for  proposing  a 
project  goal  to  the  Regional  Office  for 
review  and  approval  by  the  Regional 
Administrator.  This  responsibility 
extends  to  actions  taken  during  the 
grant  application  process. 

2.  The  grantee  accepts,  as  a  condition 
of  its  grant,  responsibility  to  implement 
the  policy. 

3.  The  grantee  shall  take  affirmative 
steps  to  insure  adequate  opportunity  for 
MBE  participation,  as  prime  and  sub- 
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contractors,  in  all  procurement  actions 
of  each  construction  project,  including 
engineering  and  consultant  services  in 
Step  1,  Step  2,  Step  3,  and  Step  2  +  3. 

4.  The  grantee  shall  insert  copies  of 
this  policy  and  procedural  guidance  in 
all  solicitation  documents,  and  review 
procurement  documents  to  insure  that 
no  other  provisions  conflict  or  are 
inconsistent  with  this  policy  and 
implementing  procedures. 

C.  Bidders/Offerors/Contractor 
Responsibilities — Bidders,  offerors,  and 
contractors  under  EPA  grants  are  each 
responsible  to  the  grantee  to  make 
positive  efforts  towards  fulfillment  of 
MBE  requirements. 

D.  MBE  Responsibilities — MBEs  are 
encouraged  to  seek  opportunities  to 
participate  in  EPA  funded  projects, 
initiate  contacts,  and  submit  self- 
certification  information  to  grantees  and 
EPA  Regional  Office  for  review. 

VII.  Enforcement 

A.  EPA  requires  grantees  and  invites 
interested  parties  to  bring  to  the 
attention  of  the  EPA  Regional 
Administrator  any  perceived  non- 
complaince  by  a  grantee,  bidder/offeror, 
contractor,  or  MBE,  or  EPA  with  the 
requirements  of  the  policy  or 
implementing  procedures. 

B.  A  bidder/offeror  or  MBE  with  an 
adversely  affected  direct  financial 
interest  may  file  a  bid  protest  with  the 
grantee  pursuant  to  40  C.F.R.  §  35.939. 

Bid  protest  procedures  are  not  available 
to  challenge  the  certification  of  an  MBE. 

C.  Any  interested  person  or 
organization  may  challenge  the 
certification  of  a  firm  claiming  MBE 
status  by  bringing  a  challenge  before  the 
grantee  in  the  case  of  self-certification, 
through  procedures  established  by  a 
recognized  certifying  agency,  or  through 
EPA  Regional  procedures  as  appropriate 
and  provided  for  in  the  EPA 
implementing  procedures. 

D.  Upon  a  finding  by  EPA  that  any 
party  has  not  complied  with  the 
requirements  of  this  policy,  including 
misrepresenting  a  firm  as  an  MBE,  EPA 
may: 

1.  Declare  the  grantee  non-responsible 
under  40  CFR  30.340  el  seq. 

2.  Declare  the  bidder/offeror  non- 
responsible  and  therefore  ineligible  for 
contract  award. 

3.  Declare  grantee  or  contractor  non- 
responsible  for  future  grants  under  40 
CFR  35.965(e). 

4.  Disallow  any  grant  or  contract  costs 
associated  with  the  non-compliance. 

5.  Invoke  any  and  all  sanctions  and 
remedies  specified  in  EPA  regulations, 
including  terminating  the  grant  and/or 
withholding  funds  under  40  CFR  30.900 
et  seq. 


6.  Refer  any  matter  which  may  be 
fraudulent  to  the  Inspector  General. 

7.  Refer  any  matter  which  may  lead  to 
criminal  prosecution  or  a  claim  for  funds 
to  the  Department  of  Justice. 

VIII.  State  and  Local  Law 

Nothing  in  this  policy  prevents  a 
grantee  from  imposing  more  stringent 
MBE  requirements  in  work  procured 
under  EPA  grants  or  procurement 
obligations  which  pertain  to  bid 
responsiveness  or  percentage  of  MBE 
participation,  where  provided  for  by 
State  or  local  law  or  ordinances. 

Women's  Business  Enterprise  Policy: 
Technical  Amendments 

The  following  technical  amendments 
to  the  Women’s  Business  Enterprise 
Policy  for  the  construction  Grants 
Program  (WBE  policy)  are  proposed: 

1.  Section  B.4.  is  amended  by  striking 
all  of  section  B.4  and  inserting  in  lieu 
thereof  “Certification.  Certification  as 
WBE  under  this  policy  shall  be 
accomplished  in  accordance  with  EPA’s 
implementing  procedures.”. 

2.  Section  C.4.  is  amended  by  striking 
“of  $500,000  or  more  and  all  prime 
contracts  for  architectural  engineering, 
and  related  services  of  $10,000  or  more” 
and  inserting  in  lieu  thereof  “over 
$250,000  and  all  prime  contracts  for 
architectual,  engineering  and  related 
services  over  $250,000.”. 

3.  Section  H  is  amended  by  striking  all 
of  section  H  and  inserting  in  lieu  thereof 
the  following: 

“H.  Enforcement — 1.  EPA  requires 
graniees  and  invites  interested  parties  to 
bring  to  the  attention  of  the  EPA 
Regional  Administrator  any  perceived 
noncompliance  by  a  grantee,  bidder/ 
offeror,  contractor,  or  WBE,  or  EPA  with 
the  requirements  of  the  policy  or 
implementing  procedures. 

2.  A  bidder/ offeror  or  WBE  with  an 
adversely  affected  direct  financial 
interest  may  file  a  bid  protest  with  the 
grantee  pursuant  to  40  CFR  35.939.  Bid 
protest  procedures  are  not  available  to 
challenge  the  certification  of  a  WBE. 

3.  Any  interested  person  or 
organization  may  challenge  the 
certification  of  a  firm  claimining  WBE 
status  by  bringing  a  challenge  before  the 
grantee  in  the  case  of  self-certification, 
through  procedures  established  by  a 
recognized  certifying  agency,  or  through 
EPA  Regional  procedures  as  appropriate 
and  provided  for  in  the  EPA 
implementing  procedures. 

4.  Upon  a  finding  by  EPA  that  any 
party  has  not  complied  with  the 
requirements  of  this  policy,  including 
misrepresenting  a  firm  as  a  WrBE,  EPA 
may: 


a.  Declare  the  grantee  non-responsible 
under  40  CFR  30.340  et  seq. 

b.  Declare  the  bidder /offeror  non- 
responsible  and  therefore  ineligible  for 
contract  award. 

c.  Declare  grantee  or  contractor  non- 
responsible  for  future  grants  under  40 
CFR  35.965(e). 

d.  Disallow  any  grant  or  contract 
costs  associated  with  the  non- 
compliance. 

e.  Invoke  any  and  all  sanctions  and 
remedies  specified  in  EPA  regulations, 
including  terminating  the  grant  and/or 
withholding  funds  under  40  CFR  30.900 
et  seq. 

f.  Refer  any  matter  which  may  be 
fraudulent  to  the  Inspector  General. 

g.  Refer  any  matter  which  may  lead  to 
criminal  prosecution  or  a  claim  for  funds 
to  the  Department  of  Justice. 

4.  Section  J.  is  amended  by  striking  all 
of  section  J.  and  inserting  in  lieu  thereof 
the  following. 

“J.  State  and  Local  Law — Nothing  in 
this  pohcy  prevents  a  grantee  from 
imposing  more  stringent  WBE 
requirements  in  work  procured  under 
EPA  grants  or  procurement  obligations 
which  pertain  to  bid  responsiveness  or 
percentage  of  WBE  participation,  where 
provided  for  by  State  or  local  law  or 
ordinances.” 

5.  Section  K.2.  is  amended  by  striking 
“October  1, 1983”  and  inserting  in  lieu 
thereof  “October  1, 1984." 

Construction  Grants  Program  Requirements 
(Memorandum  PRM  No.  81-3] 

Effective  Date: 

To:  Regional  Administrators,  Regions  I-X. 
Attn:  Water  Division  Directors,  Office  of 
Civil  Rights  Directors. 

From:  Barbara  Blum,  Deputy  Administrator 
(A-100);  Eckardt  C.  Beck,  Assistant 
Administrator  for  Water  and  Waste 
Management  (WH-556). 

Subject:  Procedures  for  the  Implementation  of 
the  Minority  Business  Enterprise  and 
Women's  Business  Enterprise  Policies. 
This  proposed  PRM  sets  forth  the 
procedures  to  be  followed  in  ail  projects  to 
which  the  Minority  Business  Enterprise 
(MBE)  and  Women’s  Business  Enterprise 
(WBE)  policies  apply.  These  procedures 
replace  the  procedures  developed  in  each 
Region  to  implement  the  Policy  for  Increased 
Use  of  Minority  Consultants  and 
Construction  Contractors,  43  Fed.  Reg.  S0220 
(December  26. 1978). 

Section  Index 

I.  Regional  Goals 

II.  Certification 

III.  Source  Lists 

IV.  Calculation  of  MBE  and  WBE 
Participation 

V.  EPA  Responsibilities 

VI.  Grantee  Responsibilities 

VII.  Bidder/Offeror  Activities 

VIII.  Exception  Provision 

IX.  Post  Contract  Award  Compliance 
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X.  MBE/WBE  Responsibilities 

XI.  Data  Collection 

I.  Regional  Goals 

A.  The  Regional  Administrator  shall 
establish  regional  goals  for  MBE  and  WBE 
participation.  MBE  and  WBE  goals  shall  be 
separate  and  not  interchangeable.  The  goal 
for  WBE  participation  must  be  at  least  as 
high  as  the  national  goal.  In  establishing  MBE 
and  WBE  goals,  the  Regional  Administrator 
shall: 

1.  relate  the  goals  to  the  objectives  of  the 
MBE/WBE  policies. 

2.  take  into  consideration  in  setting 
regional  goals  such  factors  as: 

a.  availability*  of  MBE/WBE's 

b.  the  previous  regional  experience  in 
implementing  the  Policy  for  Increased  Use  of 
Minority  Consultants  and  Construction 
Contractors,  43  Federal  Register  60220 
(December  26, 1978). 

c.  input  from  public  participation. 

d.  types  of  projects  on  State  priority  lists. 

e.  other  appropriate  data. 

B.  Regional  goals  shall  take  the  form  of  a 
range. 

1.  In  a  range  goal  system  the  Region  sets 
the  numerical  boundaries  of  the  specific 
percentage  to  be  established  by  grantees  for 
MBE  abd  WBE  participation. 

2.  As  part  of  its  application,  the  grantee 
must  propose,  for  approval  by  the  Region,  a 
fixed  numerical  goal  within  the  Regional 
range  to  apply  to  the  step  or  segment  covered 
by  the  grant  or  grant  amendment.  Under 
unusual  circumstances,  the  Regional 
Administrator  may  approve  a  proposed 
project  goal  outside  the  Regional  goal  range. 
Where  the  proposed  goal  is  lower  than  the 
bottom  of  the  Regional  range.  The  grantee 
must  establish  that  the  deviation  from  the 
Regional  goal  is  justified. 

II.  Certification  of  MBE/WBE 

A.  Means  of  Certification — Certification  as 
MBE  or  WBE  under  EPA’s  policies  shall  be 
accomplished  by  self-certification,  by  a  state 
or  federally-funded  agency  recognized  and 
designated  by  the  Regional  Administrator,  or 
by  the  Regional  Office,  as  follows: 

1.  Self-certification.  Self-certification  shall 
be  through  submission  of  a  statement  signed 
by  the  minority /women  owner(s).  Standard 
EPA  forms  for  this  certification  should  be 
used.  A  signed  statement  by  the  minority/ 
women  owner(s)  which  provides  at  least  the 
same  information  requested  on  the  EPA  form 
will  also  be  accepted,  although  use  of  the 
EPA  form  is  strongly  encouraged  and 
recommended.  Self-certification  shall  be  the 
method  of  certification  only  where  no  state  or 
federally  funded  agency  has  been  recognized 
by  the  Regional  Administrator  or  no  Regional 
certification  procedure  exists. 

2.  Certification  by  State  or  federally-funded 
agency.  The  Regional  Administrator  with  the 
Director  of  OSDBU  in  Headquarters  may 
recognize  any  state  or  federally-funded 
agency,  as  the  certifying  agency  in  its 
jurisdiction.  Criteria  for  qualifying  as  MBE  or 
WBE  for  any  such  recognized  agency  must  be 
equivalent  to  EPA’s  criteria. 


'Availability  includes  those  MBE/WBE’s  which 
find  it  to  be  in  their  interest  to  come  into  an  area  for 
a  contract/subcontract. 


3.  Certification  by  EPA  Regional  Office. 

The  Regional  Administrator  may  establish 
procedures  for  certifying  MBEs  and  WBEs  in 
the  Regional  Office. 

B.  Certification  Review  Procedures — 1. 
Self-certification.  The  grantee  shall  review 
the  certification  form  submitted  by  each 
MBE/WBE  firm.  If,  on  the  basis  of  that 
review  or  other  information  brought  to  the 
grantee’s  attention,  the  grantee  determines 
that  the  firm  does  not  meet  the  defintion  in 
the  applicable  EPA  policy,  the  grantee  shall 
notify  the  firm  in  writing  of  its  initial 
determination,  the  basis  of  its  decision,  the 
firm's  right  to  respond  within  15  calendar 
days  of  receipt  of  the  initial  decision,  and 
that  failure  to  respond  will  result  in  the  initial 
decision  becoming  the  final  grantee  decision 
with  no  right  of  appeal.  The  firm  will  have  15 
calendar  days  to  respond  in  writing  to  the 
grantee’s  initial  determination  of  its  status 
and  may  request  an  informal  hearing.  The 
grantee  shall  review  any  written  submissions 
and  oral  presentations  as  expeditiously  as 
possible,  and  on  the  basis  of  its  review,  shall 
issue  its  final  determination  concerning  the 
MBE/WBE  status  of  the  firm.  The  final 
determination  shall  be  in  writing,  stating  the 
reasons  for  the  determination  and  the  right  to 
appeal  an  adverse  determination  to  the 
Regional  Administrator. 

2.  Certification  by  recognized  State  or 
federally  funded  agency.  Where  a  state  or 
federally  funded  agency  is  recognized  by  the 
Regional  Administrator  and  the  Director  of 
OSDBU  as  the  certifying  agency  for  that 
jurisdiction,  the  procedures  of  that  -agency 
will  be  the  exclusive  means  available  for 
certification  and  review  of  MBE/WBE  status 
of  a  firm  in  that  jurisdiction.  Final 
determinations  of  a  recognized  agency  may 
be  appealed  to  the  Regional  Administrator. 

3.  EPA  Regional  Certification.  Regional 
Certification  procedures  must  be  developed 
in  consultation  with  the  Director  of  OSDBU. 
Such  procedures  must  provide  for  initial 
review  of  MBE/WBE  status  to  take  place  on 
a  Regional  staff  office  level,  with  appeal  to 
the  Regional  Administrator. 

C.  Appeal  to  the  Regional  Administrator — 
1.  Who  may  appeal.  Only  a  firm  claiming 
MBE/WBE  status  under  EPA  policies  which 
received  a  final  determination  from  the 
grantee,  recognized  agency,  or  EPA  Regional 
staff  office  that  it  does  not  qualify  as  MBE/ 
WBE  under  EPA  policies  may  file  an  appeal 
with  the  Regional  Administrator. 

2.  Time  and  manner  of  appeal.  An  appeal 
of  an  adverse  grantee,  recognized  agency,  or 
EPA  Regional  staff  office  determination  must 
be  filed  with  the  Regional  Administrator 
within  10  calendar  days  of  the  firm’s  receipt 
of  the  adverse  determination.  Notice  of 
appeal  must  be  provided  to  the  grantee, 
recognized  agency,  or  EPA  Regional  staff 
office  in  writing  at  the  time  of  appeal  to  the 
Regional  Administrator.  The  appeal  shall 
consist  of  a  written  statement  of  the  firm's 
qualifications  as  MBE/WBE  under  EPA 
policy  and  supporting  documents,  if  any. 
together  with  a  copy  of  the  grantee’s, 
recognized  agency’s  or  EPA  Regional  staff 
office’s  final  determination. 

3.  Regional  Administrator’s  Determination. 
On  the  basis  of  the  grantee's,  recognized 
agency’s,  or  EPA  Regional  staff  office’s  final 


determination  and  the  written  submission  by 
the  firm,  the  Regional  Administrator  shall 
issue  a  written  determination  as  to  the  MBE/ 
WBE  status  of  the  firm.  The  decision  of  the 
Regional  Administrator  shall  constitute  the 
final  decision  of  the  agency  and  may  not  be 
appealed  further  within  the  Agency. 

III.  Source  Lists 

A.  EPA  Regions  shall  maintain,  supplement 
continually,  and  update  annually  lists  of 
those  firms  which  have  certified  themselves 
as  MBE/WBEs.  Such  lists  are  for  information 
purposes  only,  and  shall  carry  a  clear  and 
prominent  statement  that  the  firms  listed 
have  certified  themselves  as  MBE/WBEs  and 
are  neither  endorsed  nor  guaranteed  by  EPA 
as  bona  fide  MBE/WBEs.  It  is  not  necessary 
to  be  on  any  lists  in  order  to  qualify  as  a 
bona  fide  MBE/WBE. 

B.  Grantees  should  develop  project  source 
lists  for  MBE/WBEs. 

1.  The  grantee  may  wish  to  use  available 
list  such  as  those  of  the  EPA  Regional  Office, 
adjacent  municipalities,  appropriate 
minority/women  associations  and  agencies, 
and  available  industry  associations.  Names 
of  these  agencies  with  address  and  phone 
number  should  also  be  included  on  the 
grantee’s  source  list. 

2.  The  grantee  may  also  wish  to  engage  an 
MBE/WBE  liaison  to  compile  the  list.  These 
services  are  grant  eligible  pursuant  to  PRM 
80-7,  but  may  not  be  credited  toward  meeting 
a  project's  MBE/WBE  goals. 

C.  Bidders/Offerors  must  obtain  the 
grantee’s  source  lists,  may  obtain  lists  from 
appropriate  MBE/WBE  agencies  and 
associations,  and  may  seek  additional  names 
by  advertising,  for  example  in  industry 
association  publications,  and  MBE/WBE 
trade  letters. 

D.  MBW/WBE  should  make  efforts  to  be 
included  on  appropriate  source  lists  by 
contacting  EPA  Regional  Offices,  potential 
grantees  and  appropriate  agencies  and 
associations. 

IV.  Calculation  of  MBE/WBE  Participation 

A.  Credit  for  MBE/WBE  participation 
under  these  policies  shall  be  granted  for 
MBE/WBEs  performing  a  useful  business 
function  according  to  custom  and  practice  in 
the  industry.  No  credit  will  accrue  for  a  MBE/ 
WBE  acting  merely  as  a  passive  conduit  of 
funds  to  some  other,  non-minority  firm  where 
such  activity  is  unnecessary  to  accomplish 
the  project. 

B.  Goals  for  MBE/WBE  participation  shall 
be  calculated  as  a  percentage  of  total  eligible 
contract  costs. 

C.  Credit  for  MBE/WBE  project-related 
work  that  is  not  eligible  for  EPA  assistance 
may  be  included  in  the  calculation  of  MBE/ 
WBE  participation. 

D.  Joint  Ventures.  Joint  ventures  shall  be 
credited  towards  the  grantee’s  percentage  of 
MBE/WBE  participation  by  crediting  the 
proportion  of  the  dollar  amount  of  the  joint 
venture's  subcontract  equal  to  the  proportion 
of  the  MBE/WBE’s  in  the  profit  of  the  joint 
venture.  Where  the  MBE/WBE’s  risk  of  loss, 
control  or  management  responsibilities  are 
not  commensurate  with  the  share  of  profit, 
the  Regional  Administrator  may  direct  an 
adjustment  in  the  percentage  of  the  joint 
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venture’s  contract  to  be  credited  as  MBE/ 
WBE  participation.  In  the  case  of  a  joint 
venture  which  includes  a  MBE  and  WBE, 
credit  will  be  calculated  towards  their 
respective  goals. 

E.  Suppliers — 1.  Suppliers  are  defined  as 
follows:  A  supplier  is  a  business  which  acts 
as  a  distributor  of  materials  or  equipment, 
and  which  provides  a  commercially  useful 
function,  when  such  activity  is  traditional  in 
the  industry  manufacturing  the  material  or 
equipment  supplied. 

Commercially  useful  function  will  normally 
include: 

a.  Providing  technical  assistance  to  the 
purchaser  prior  to  the  purchase,  during 
installation  and  after  the  supplies  or 
equipment  are  placed  in  service; 

b.  Charging  and  billing  directly  for  all 
supplies  and  equipment  not  manufactured  by 
the  supplier; 

c.  Manufacturing  or  being  first  tier  below 
manufacturer  of  the  supplies  or  equipment 
supplied; 

d.  Providing  functions  other  than  just 
accepting  and  referring  requests  for  supplies 
or  equipment  to  another  party  for  direct 
shipment  to  a  contractor. 

2.  MBE/WBE  suppliers  shall  be  credited  as 
follows: 

a.  One  hundred  percent  for  MBE/WBE 
suppliers  who  manufacture  the  goods 
supplied. 

b.  All  MBE/WBE  suppliers  who  are 
wholesalers  warehousing  the  goods  supplied 
or  who  are  manufacturers'  representatives 
will  be  credited  with  one  hundred  percent 
(100%)  of  the  price  of  their  subcontract; 
however,  only  25"%  of  the  MBE/WBE  goal 
may  be  attained  with  non-manufacturing 
supplier  contract  to  MBE/WBEs. 

3.  In  those  contracts  of  which  an 
extraordinarily  large  proportion  of  the 
contract  price  is  for  equipment  or  supplies, 
the  grantee  may  propose  a  lower  project  goal 
than  otherwise  would  be  required,  or  request 
the  Regional  Administrator  to  increase  the 
25%  limit  fcr  suppliers,  or  a  combination  of 
the  two. 

F.  Total  dollar  value  of  a  contract  with  an 
MBE  owned  and  controlled  by  a  minority 
woman  or  women  may  be  credited  as  MBE 
participation  or  as  WBE  participation,  or 
allocated,  but  may  not  be  credited  fully  as 
both. 

V.  EPA  Responsibilities 

A.  Headquarters.  The  Office  of  Small  and 
Disadvantaged  Business  Utilization  (OSDBU) 
and  the  Office  of  Water  Program  Operations 
(OWPO)  shall  be  responsible,  as  follows: 

1.  OWPO  and  OSDBU  shall  review  MBE 
and  WBE  national  policies  by  October  1, 
1984,  and  every  three  years  thereafter,  and 
modify  them  if  appropriate.  The  WBE 
national  goal  shall  be  reviewed  annually. 

2.  The  Deputy  Assistant  Administrator  for 
OWPO  and  the  Director  of  OSDBU  shall 
assure  that  regional  goals  for  MBE  and  WBE 
participation  are  consistent  with  national 
policy. 

3.  OSDBU  shall  provide  to  OWPO  an 
overview  of  the  MBE  and  WBE  policies  and 
procedures  to  assure  the  objectives  of  these 
policies  are  achieved. 


4.  OWPO  shall  make  available  for 
distribution  upon  request  State  Project 
Priority  Lists  by  January  1  of  each  year. 

5.  OSDBU  shall  establish  and  maintain  a 
liaison  relationship  with  other  federal 
agencies  involved  in  MBE  and  WBE  activities 
to  take  advantage  of  other  Federal  programs 
and  work  toward  Federal  uniformity. 

6.  OWPO  shall  maintain  records  of  MBE/ 
WBE  participation  as  supplied  by  or  collected 
from  the  Regions. 

7.  Headquarters  shall  maintain  computer 
MBE/WBE  source  lists  from  data  supplied  by 
the  Regions  and  OSDBU. 

B.  Regional  Responsibilities — Each 
Regional  Administrator  shall: 

1.  Establish  separate  Regional  goals  for 
MBE  and  WBE  participation  and  provide 
them  to  OSDBU  and  OWPO  for  review. 

2.  Review  MBE/WBE  goals  annually. 

3.  Approve  grantee-proposed  project  goals. 

4.  Provide  guidance  and  advice  to  grantees 
as  requested. 

5.  Review  grantee  procurement  documents 
(invitations  for  bids  (IFB)  and  requests  for 
proposals  (RFP))  pertaining  to  MBE/WBE 
requirements. 

6.  Review  grantees'  proposed  contract 
awards  to  insure  that  apparent  low  bidders 
and  apparent  successful  offerors  have  either 
met  the  project  goal  or  made  good  faith 
positive  efforts. 

7.  Monitor  grantees  for  compliance  with 
MBE/WBE  requirements  after  contract 
award,  through  the  life  of  the  project 

8.  Maintain,  supplement  continually,  and 
update  annually  separate  source  lists  of 
MBEs  and  WBEs  from  data  supplied  by 
grantees  and  self-certifying  MBE/WBEs.  and 
provide  such  lists  to  grantees  and 
headquarters.  Lists  should  provide  the 
following  information: 

(a)  name; 

(b)  address; 

(c)  telephone  number; 

(d)  type(s)  of  work  capable  of 
performing,  and 

(e)  designation  of  category  of  firm  by 
ethnic  group. 

VI.  Grantee  Responsibilities 

A.  The  grantee  shall  take  affirmative  steps 
to  contract  with  MBE/WBEs  and  ensure  that 
its  contractors  make  positive  efforts  to 
contract  with  MBE/WBEs  during  all  phases 
of  work  funded  or  to  be  funded  under  an  EPA 
grant.  These  affirmative  steps  are  the 
following: 

1.  Include  qualified  MBE/WBEs  on 
solicitation  lists  by  drawing  from  the  source 
lists  of  EPA  Regional  Offices,  appropriate 
minority /women  associations  and  agencies, 
and  industry  associations. 

2.  Assured  that  MBE/WBEs  are  solicited 
whenever  they  are  potential  sources  by. 

a.  holding  pre-bid  conferences,  with 
interested  MBE/WBEs  in  attendance  when 
possible,  to  highlight  the  requirements  of  the 
MBE/WBE  policies  and  procedures  to 
prospective  bidders. 

b.  including  MBE/WBE  policies  and 
procedures  and  project  goals  in  requests  for 
proposals  (RFP)  and  invitations  for  bids  (IFB). 

c.  publishing  announcement(s)  of  MBE/ 
WBE  opportunities  for  work  on  EPA  funded 
projects. 


d.  providing  grantee’s  source  list  to 
prospective  bidders/offerors. 

e.  providing  liaison  services  between  MBE/ 
WBEs  and  prospective  bidders/offerors.  Such 
services  are  recognized  by  EPA  to  be  an 
allowable  cost.  Liaison  services  should  not 
be  delegated  to  consultants  where  a  potential 
or  possibility  for  a  conflict  of  interest  exists. 

3.  When  feasible  divide  the  total 
contracted  work  into  smaller  tasks  in  the 
solicitation  documents  to  permit  maximum 
MBE/WBE  participation. 

4.  When  the  project  requirements  permit, 
establish  delivery  schedules  which  encourage 
participation  by  MBE/WBE. 

5.  Used  the  services  and  assistance  of  the 
Small  Business  Administration  (SBA),  the 
Minority  Business  Development 
Administration  (MBDA),  the  Community 
Service  Administration  (CSA)  and  other 
federal,  state  and  local  agencies  whenever 
appropriate. 

B.  Consult  with  the  Regional  Office  for 
guidance  when  necessary,  and  in  its 
application  for  a  grant  for  each  project 
proposed  separate  project  goals  for  MBE  and 
WBE  participation.  Where  the  grantee 
proposes  a  project  goal  for  MBE  and/or  WBE 
participation  below  the  low  end  of  the 
regional  goal  range,  the  grantee  must  justify 
the  need  for  a  lower  goal. 

C.  After  bid  opening  or  receipt  of 
proposal(s),  evaluate  bids  to  determine 
whether  they  are  responsive  with  respect  to 
MBE/WBE  requirements,  determine  whether 
offers  contain  the  requisite  MBE/WBE 
information,  and  determine  whether  apparent 
low  responsive  bidders  are  responsible  and 
offerors  are  qualified  under  the  policies. 

D.  Forward  the  MBE/WBE  documentation 
submitted  with  the  bid  to  EPA  (or  State 
agency,  if  delegation  under  section  205(g]  has 
occurred)  for  review  after  bid  opening. 

E.  Monitor  work  in  progress  to  insure  that: 

1.  prime  contractors  are  utilizing  MBE/ 
WBEs  for  work  as  designated  in  bids  and  in 
any  subsequent  documentation  of  anticipated 
MBE/WBE  participation. 

2.  MBE/WBE  members  of  joint  ventures  for 
which  MBE/WBE  credit  is  allowed  are 
actually  participating  in  the  performance  of 
the  joint  venture's  subcontract. 

F.  Maintain  records  of  MBE/WBE 
participation  and  suply  data  upon  request  by 
the  Region. 

VH  Bidder  and  Offeror  Activities 

A.  Good  Faith  Positive  Efforts:  Activities 
during  preparation  of  bids  and  offers. 
Bidders/offerors  shall  make  positive  efforts, 
prior  to  bid  submission  or  closing  date  for 
receipt  of  initial  offers,  to  encourage 
participation  in  projects  by  MBE/WBEs. 
These  efforts  to  provide  opportunities  for, 
discover,  solicit  and  negotiate  with  MBE / 
WBEs  must  occur  during  bid/proposal 
preparation.  Such  efforts  shall  include,  but 
need  not  be  limited  to: 

1.  Segmenting  total  work  requirements  to 
provide  sufficient  opportunities  for 
subcontracting  so  that,  as  a  minimum,  MBE/ 
WBE  goals  specified  in  procurement 
documents  can  reasonably  be  expected  to  be 
met. 

2.  Sending  letters  to  or  making  other 
personal  contacts  with  MBEs  and  WBEs;  e.g.. 
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those  who  appear  on  lists  prepared  by  the 
grantee  and  other  MBE/WBEs  known  to  the 
bidder/offeror.  Sending  letters  or  making 
other  personal  contacts  with  local,  state, 
federal  and  private  agencies  and  MBE/WBE 
associations  relevant  to  the  project.  Those 
letters  or  other  contacts  must  communicate 
the  following: 

a.  Specific  description  of  the  work  to  be 
subcontracted 

b.  How  and  where  to  obtain  a  copy  of 
plans  and  specifications  or  other  detailed 
information  needed  to  prepare  a  detailed 
price  quotation 

c.  Date  the  quotation  is  due  to  the  bidder/ 
offeror 

d.  Name,  address,  and  phone  number  of  the 
person  in  the  bidder/ offeror's  firm  whom  the 
prospective  MBE/WBE  subcontractor  should 
contact  for  additional  information. 

e.  Letters  should  be  sent  or  contacts  made 
with  potential  MBE/WBE  subcontractors  at 
the  time  the  bidder/offeror  solicits  quotations 
from  non-MBE/WBE  prospective 
subcontractors,  but  not  later  than  15  calendar 
days  prior  to  submission  of  the  bid  or  closing 
date  for  receipt  of  initial  offer.  MBE/WBEs 
contacted  in  this  manner  must  be  allowed  at 
least  ten  calendar  days  to  prepare  a 
quotation. 

3.  Making  available  in  a  timely  manner 
appropriate  additional  information  for 
preparation  of  quotations  to  those  MBE/ 
WBEs  that  have  submitted  competitive 
quotations. 

4.  Up  to  the  time  of  bid  submission  or 
throughout  the  negotiated  procurement 
process,  the  bidder/offeror  must  make  a 
reasonable  effort  to  negotiate  with  all  MBE/ 
WBEs  that  have  submitted  reasonable 
quotations  or  offers.  For  competitive  bidding, 
negotiations  with  all  MBE/WBEs  must  be 
completed  by  bid  submission. 

B.  Demonstration  of  Positive  Efforts:  Bid/ 
Offer  submission  requirements.  Bidders/ 
offerors  must  demonstrate  that  the  requisite 
positive  efforts  have  been  made  adequately. 

In  order  to  demonstrate  the  performance  of 
positive  efforts,  the  following  is  required: 

1.  Competitive  Bidding  (e.g.  Step  3 
Construction  Contracts) — a.  All  bidders  must 
submit  the  following  in  the  bid  in  order  for 
the  bid  to  be  responsive: 

1.  Names,  addresses,  and  phone  numbers 
of  certified  MBE/WBE(s)  to  perform  work. 
MBE/WBE(s)  included  must  either  be 
previously  certified  under  Section  II  of  this 
PRM  or  must  have  submitted  a  certification 
to  the  proper  party  {i.e.  grantee,  state  or 
federally  funded  agency  or  EPA  Regional 
Office)  prior  to  bid  opening. 

2.  Work  to  be  performed  by  the  MBE / 
WBEs. 

3.  Aggregate  dollar  amount  of  work  to  be 
performed  by  MBE/WBEs,  showing  aggregate 
to  MBEs  and  aggregate  to  WBEs  separately. 

4.  Percentage  amount  of  total  bid 
represented  by  MBE/WBE  participation 
showing  percentages  for  MBE  and  WBE 
participation  separately. 

b.  If  the  bidder  has  not  met  the  project 
goal(s)  for  MBE  and/or  WBE  participation, 
the  following  documentation  of  positive 
efforts  to  utilize  MBEs  and/or  WBEs  must 
also  be  submitted  with  the  bid  in  order  for 
the  bid  to  be  responsive: 


1.  Description  of  scope  of  subcontract  work 
and  the  percentage  of  total  bid  representing 
the  segmented  work. 

2.  Names  and  addresses  of  all  a)  MBE/ 
WBEs  b)  local,  state,  federal,  and  private 
agencies  which  service  minority/women 
business  organizations,  and  c)  minority 
associations  which  were  contacted  by  the 
bidder. 

3.  Dates  on  which  letters  were  sent  or  other 
contacts  were  made  by  the  bidder. 

4.  Names  of  WBE/MBEs  who  initiated 
contact  with  the  bidder,  requesting 
information,  the  bidder  provided  such 
information,  and  when  the  information  was 
provided. 

5.  Names  of  MBE/WBEs  who  submitted 
quotations  to  bidder  and  the  amount  of  their 
final  quote. 

6.  Description  of  negotiations  which 
occurred  with  non-selected  MBE/WBEs  who 
submitted  quotes  and  why  they  were  not 
selected.  Merely  rejecting  a  quotation  as  “too 
high"  without  further  negotiations  as  to 
essential  elements  of  the  quotation  shall  not 
constitute  reasonable  or  adequate  efforts. 

The  bidder  shall  accompany  his  bid  with  a 
justification  for  the  rejection  of  each  MBE/ 
WBE  quotation  or  offer  which  was  rejected 
and  the  date  of  the  final  action  in  the 
negotiation  process  prior  to  the  time  the  bid 
was  submitted. 

Failure  to  submit  the  documentation  of 
positive  efforts  pursuant  to  the  requirements 
of  a.  and  b.  above  shall  render  the  bid 
nonresponsive  and  shall  cause  rejection  of 
the  bid. 

c.  The  low,  responsive  bidder  will  be 
deemed  responsible  with  respect  to  MBE/ 
WBE  requirements  and  may  be  awarded  the 
contract  if: 

1.  The  low,  responsive  bidder  submits 
within  2  days  (48  hours)  of  bid  opening  letters 
of  intent  signed  by  MBE/WBEs  listed  in  the 
bid,  stating  the  work  to  be  performed,  price  of 
the  work  and  intent  of  the  bidder  and  MBE/ 
WBE  to  enter  into  a  contract  under  those 
terms  if  the  bidder  is  awarded  the  prime 
contract  by  the  grantee  and; 

2.  The  low  responsive  bidder  who  has  not 
attained  the  project  goal(s)  at  the  time  of  bid 
submission  has  demonstrated  in  the 
documentation  in  the  bid  that  adequate 
positive  efforts  had  been  made  prior  to  bid 
submission. 

d.  Failure  to  make  the  requisite  positive 
efforts  prior  to  bid  submission  cannot  be 
cured  after  bid  opening,  except  as  provided  in 
section  X,  Exception  Provision,  of  this  PRM. 

2.  Negotiated  Procurement  (e.g.  architect/ 
engineer'  and  consultant  contracts) 

a.  The  following  documentation  must  be 
submitted  to  the  grantee  by  the  offeror, 
regarless  of  the  method  of  negotiated 
procurement: 

1.  Names,  addresses,  and  phone  numbers 
of  certified  MBE/WBE(s)  to  perform  work. 
MBE/WBE(s)  included  must  either  be 
previously  certified  under  Section  II  of  this 
PRM  or  must  have  submitted  a  certification 
to  the  proper  party  (i.e.  grantee,  state  or 
federally  funded  agency  or  EPA  Regional 
office)  prior  to  proposal. 

2.  Work  to  be  performed  by  the  MBE/ 
WBEs. 

3.  Aggregate  dollar  amount  of  work 
estimated  to  be  performed  by  MBE/WBEs. 


4.  Percentage  amounts  of  total  offer 
estimated  to  be  represented  by  MBE/WBE 
participation. 

b.  If  the  offeror  does  not  meet  the  MBE 
and/or  WBE  goal,  the  following 
documentation  must  also  be  submitted  at  the 
same  time: 

a.  Description  of  scope  of  subcontract  work 
and  the  percentage  of  total  offer  representing 
the  segmented  work. 

b.  Names  and  addresses  of  all  (a)  MBE/ 
WBEs  (b)  local,  State,  Federal,  and  private 
agencies  which  service  minority/women 
business  organizations,  and  (c)  minority 
associations  which  were  contacted  by  the 
offeror. 

c.  Dates  on  which  letters  were  sent  or  other 
contacts  were  made  by  the  offeror. 

d.  Names  of  WBE/MBEs  who  initiated 
contact  with  the  offeror  and  to  whom  the 
offer  provided  information. 

e.  Names  of  MBE/WBEs  who  submitted 
quotations  or  offers  to  offeror  and  the  amount 
of  their  final  quote. 

f.  Description  of  negotiations  which 
occurred  with  non-selected  MBE/WBEs  who 
submitted  offers  and  why  they  were  not 
selected.  Merely  rejecting  an  offer  as  “too 
high,"  where  price  is  a  factor  without  further 
negotiations  shall  not  constitute  reasonable 
or  adequate  efforts. 

3.  Documentation  required  under  2.  above 
must  be  submitted  at  the  following  times: 

a.  At  the  deadline  for  receipt  of  initial 
offers  in  the  case  of  competitive  negotiated 
procurement,  offerors  must  submit  the 
documentation  for  the  offers  to  be  considered 
technically  acceptable. 

b.  At.  the  beginning  of  discussions  held  with 
not  less  than  three  of  the  most  highly 
qualified  architect-engineering  firms  in  the 
case  of  negotiated  procurements  conducted  in 
accordance  with  procedures  based  upon  Pub. 

S.  No.  92-582,  40  U.S.C.  §  541-544  (1976) 
(commonly  known  as  the  “Brooks  Bill”), 
architect-engineering  firms  must  submit  the 
documentation  order  to  be  considered 
qualified. 

4.  The  offeror  will  be  deemed  responsible 
with  respect  to  MBE/WBE  requirements  and 
may  be  awarded  the  contract  if: 

a.  Letters  of  intent  signed  by  MBE/WBEs 
proposed  by  the  offeror  are  submitted  to  the 
grantee  prior  to  contract  award,  and; 

b.  Postitive  efforts  made  by  the  offeror  and 
documented  in  the  proposal  are  adequate. 

VIII.  Exception  Provision 

Under  exceptional  circumstances,  the 
Regional  Administrator  may,  either  upon  the 
written  recommendation  of  the  grantee,  or 
following  EPA’s  own  review,  authorize  the 
award  of  the  contract  to  an  apparent  low 
bidder  who  would  otherwise  be  rejected  as 
non-responsible  owing  to  specific  remediable 
deficiencies  in  the  MBE  positive  efforts 
performed  by  it  prior  to  the  submission  of  its 
bid.  “Remediable  deficiencies”  are  those  that 
may  be  cured  by  continuing  negotiations 
begun  prior  to  bid  submission  and  do  not 
include  initiation  of  negotiations  with  known 
MBE/WBEs  or  a  search  for  MBE/WBE  firms. 
Authority  to  grant  such  exceptions  shall  be 
limited  to  situations  where: 

a.  There  would  otherwise  be  serious 
hardship  to  the  grantee  owing  to  the  rejection 
of  the  apparent  low  bid  or  all  bids;  and 
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b.  The  apparent  low  bidder  has 
expeditiously  remedied  or  will  remedy  all 
such  deficiencies  in  the  period  immediately 
following  bid  opening. 

IX.  Post  Contract  Award  Compliance 

A.  Within  15  days  after  the  date  of  contract 
award,  the  contractor  must  submit  executed 
subcontracts  with  MBE/WBE(s)  identified  in 
the  letters  of  intent  to  the  EPA  Regional 
Office. 

B.  The  contractor  shall  notify  the  grantee  in 
writing  if  listed  MBE/WBE’s  will  not  be 
performing  work  proposed.  Notice  shall 
include: 

(1)  Name  of  MBE/WBE  not  being  utilized 

(2)  Work  designated  to  have  performed  by 
MBE/WBE. 

(3)  Dollar  value  of  that  work 

(4)  Reason(s)  for  not  utilizing  MBE/WBE. 

(5)  Name  of  business  to  perform  the  work 
instead  of  the  MBE/WBE. 

(6)  Unless  a  MBE/WBE  is  named  to 
perform  the  work,  the  prime  contractor  must 
make  reasonable  positive  efforts  to  find  a 
MBE/WBE  replacement.  These  positive 
efforts  must  be  documented  by  providing  in 
writing  to  the  grantee: 

(a)  name,  address,  and  contact  person  of 
MBE/WBE  contacted; 

(b)  quotations  provided  by  MBE/WBE(s)  to 
perform  work;  and 

(c)  evidence  of  negotiation  with  MBE/ 
WBE(s)  (e.g.,  meetings,  phone  calls,  counter 
offer) 

X.  MBE/WBE  Activities 

MBEs/WBEs  interested  in  working  on  EPA 
funded  construction  projects  are  encouraged 
to  take  the  following  steps: 

A.  Submit  information  to  the  Region  and 
grantees  to  identify  status  as  a  MBE/WBE. 

B.  Use  the  appropriate  method  under  these 
procedures  to  become  certified  as  MBE/WBE 
under  EPA  policy. 

C.  Enter  into  state  and  local  planning 
processes. 

D.  Contact  Federal,  State  and  local  MBE/ 
WBE  liaison  offices  to  obtain  information  on 
potential  jobs. 

E.  Provide  capability  statements  to  EPA, 
State  agencies,  grantees,  consulting 
engineers,  and  contractors,  stating  type(s)  of 
work  performed  by  the  firm,  size  of  job  that 
the  firm  could  handle,  bonding  information, 
and  any  special  skills. 

F.  Make  every  effort  to  establish  contacts 
and  relationships  with  contractors  for 
potential  future  business. 

G.  Contact  EPA  Regional  offices  or 
appropriate  state  offices  to  obtain 
information  on  planned  construction  projects. 

H.  Respond  promptly  to  solicitation 
requests. 

XI.  Data  Collection 

A.  Regions  are  responsible  for  collecting 
data  from  grantees  and  reporting  to 
Headquarters  MBE/WBE  information.  This 
information  will  be  needed  for  two  separate 
existing  computer  files.  These  files  will  be 
modified  to  include  the  following  information: 

I.  MBE/WBE  Source  List  File — General 
Information 

(a)  name  of  firm 

(b)  name  of  contact 

(cj  address,  city,  state  and  zip  code 


(d)  whether  MBE  or  WBE  firm 
(ej  telephone  number 

(f)  type(s)  of  work  capable  of  performing 

(g)  capacity  of  firm,  e.g.,  size  of  project 
capable  of  performing  or  bond  capacity 

(h)  ethnic  breakout  (Black,  Spanish  or 
other) 

(i)  percent  (%)  or  MBE/WBE  ownership 
2.  Contract  Management  File — Specific 

information  on  each  prime  contract  showing 
level  and  details  of  MBE/WBE  participation. 
Required  information  for  each  individual 
prime  contract  is  as  follows: 

(a)  total  dollar  amount  of  A/E  or  prime 
construction  contract  awarded 

(b)  total  projected  dollar  level  of  MBE/ 
WBE  participation  in  contract  at  time  of 
prime  contract  award 

(c)  planned/actual  dollar  level  and  type  of 
participation  for  each  MBE/WBE 

B.  Output  Reports 

The  MBE/WBE  Source  List  File  and  the 
Contract  Management  File  will  be  linked 
together  to  provide  the  capability  to 
manipulate  and  display  MBE/WBE 
information  in  various  formats.  For  example, 
information  could  be  aggregated  on: 

(a)  number  of  MBE/WBE  firms  in  a 
particular  State  or  Region; 

(b)  number  of  firms  performing  a  particular 
type  of  work  in  a  particular  area;  or 

(c)  dollar  amount  of  contracts  awarded  to 
certain  MBE/WBE  firms. 
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